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IN THE COURT OF APPEALS 
STATE OF UTAH 
PARK CITY, 
Plaint iff/Respondent, 
v, 
MICHAEL L. PICKENS, 
Defendant/Appellant. 
Case No. 900459-CA 
JURISDICTION AND NATURE OF THE PROCEEDINGS 
This appeal is taken pursuant to Rule 3, Rules of the 
Utah Court of Appeals and Section 77-35-26, Utah Rules of Crimi-
nal Procedure assigning error to the judgment, conviction and 
sentence in a criminal case of Driving Under the Influence (DUI), 
entered on or about August 15, 1990, by the Honorable Maurice D. 
Jones, Third Circuit Court, Park City Department, Summit County, 
following a non-jury trial. 
ISSUES PRESENTED FOR REVIEW 
Is evidence of the odor of alcohol, involvement in a 
traffic accident, (absent an erratic driving pattern), and the 
admission of consumption of an unspecified quantity of alcohol at 
an unspecified time previous to the accident sufficient to 
support a DUI conviction? 
DETERMINATIVE CONSTITUTIONAL PROVISIONS, 
STATUTES OR ORDINANCES 
DRIVING UNDER THE INFLUENCE OF ALCOHOL. 
Section 41-6-44, Utah State Code Annotated, 
as adopted by Ordinance No. 83-14, City of 
Park City, Utah: 
It is unlawful and punishable as provided in 
this section for any person to operate or be 
in actual physical control of a vehicle 
within this state if the person has a blood 
or breath alcohol concentration of .08 grams 
or greatei: as shown by a chemical test given 
within two hours after the alleged operation 
or physical control, or if the person is 
under the influence of alcohol or any drug or 
the combined influence of alcohol and any 
drug to a degree which renders the person 
incapable of safely operating a vehicle. 
RULE 52(a), UTAH RULES OF CIVIL PROCEDURE. 
In all actions tried upon the facts without a 
jury, . . . the court shall find the facts 
specially and state separately it's con-
clusions of law thereon . . . Finding of 
fact, . . . shall not be set aside unless 
clearly erroneous . . . 
STATEMENT OF THE CASE 
NATURE OF THE CASE 
Defendant was charged with DUI and Driving on a Sus-
pended License by Information and Summons dated April 5, 1989, 
both class B misdemeanors. 
Defendant filed, inter alia, Motion(s) to Dismiss and 
Suppress (blood test evidence) on May 1, 1989. The motions were 
set for hearing in conjunction with a non-jury trial before Judge 
Maurice D. Jones, which matters were heard on July 5, 1989. 
The driving on suspension charge was dismissed at 
trial; however, the evidence adduced at trial as well as all 
motions and objections were taken under advisement by the court. 
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The Docket (page 2) shows that the court "found Defen-
dant guilty as charged" on August 18, 1989. (Second, albeit 
unnumbered, page following page 47 of the Record, herein.) 
Defendant's counsel received notice of the conviction 
by letter dated August 16, 1989, from the Park City Prosecutor 
(R. 29.) (Note also that the Record is paginated 1 to 33, then 
28 to 47, followed by four unnumbered pages. Thus, there are two 
each of pages 28 to 33.) 
The court did not rule on Defendant's motions or 
objections. Nor did the court admit the blood test evidence, nor 
did the court enter any oral or written findings of fact or 
conclusions of law. The court merely found the defendant guilty 
of DUI per the August 18, 1989, docket entry. 
On November 20, 1989, the court sentenced Defendant; 
however, a written judgment and conviction was not entered until 
August 9, 1990, and the written sentence was entered on August 
15, 1990. (R. 52-54; Addendum.) The sentence is stayed pending 
this appeal. 
Notice of Appeal was filed November 16, 1989. Amended 
Notice of Appeal was filed on December 6, 1989; however, the 
appeal was dismissed since no written judgment had been entered 
by the court. A new Notice of Appeal (instant) was filed on 
August 24, 1990. 
FACTS OF THE CASE 
On January 29, 1989, about 9:45 p.m., on Highway 224 in 
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Park City, Utah, Defendant was operating his pickup truck when he 
came upon two city snowplows travelling in tandem in the same 
direction. As he overtook them, he passed the trailing vehicle 
then crashed into the rear end of the second one while attempting 
to return to the normal lane of travel. The snowplows had 
"headlights" which directed beams both forward and to the rear. 
(Trial Transcript, pp. 6-20, generally; Tr. 18, lines 12-13; Tr. 
20, lines 20-23.) 
Defendant was injured and was pinned in the vehicle. 
The snowplow operators, Messrs. LaMar Simpson and Michael Sabin, 
attended to Defendant and called for help. Park City Officer 
Robert Caffrey arrived and assisted in removing Defendant from 
the wreckage and accompanied him to a medical clinic in Park 
City. 
At the medical clinic, Officer Caffrey advised Defen-
dant, who was not under arrest, that he was "investigating a DUI 
and would he volunteer to have his blood drawn in that regard." 
(Tr. 30, 1. 17-19.) The Defendant responded that he would but 
wanted to first call his attorney. After a telephone conversa-
tion with his attorney, Defendant allowed his blood to be taken 
at 11:00 p.m., January 29, 1989. (Tr. 30-32.) 
(Note: Defendant filed a pre-trial motion to suppress 
the blood test results, claiming it could not be admitted since 
he was not under arrest when tested, which was argued at trial; 
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however, that issue is not raised herein since the trial judge 
found Defendant guilty without ever admitting the results.) 
At trial, the prosecution called five witnesses; 
however, two witnesses only offered testimony regarding blood 
test exhibits which were not admitted and therefore their testi-
mony is not relevant to this appeal. 
The three witnesses upon whose testimony Defendant was 
convicted were Officer Caffrey and the two snowplow drivers, 
Messrs. Simpson and Sabin. The Defendant neither testified nor 
called any witnesses. 
The totality of the pertinent evidence adduced from the 
witnesses was as follows: 
1. Simpson: 
a. While Defendant was pinned behind the wheel of his 
truck, Simpson had one conversation with him (Tr. 14, 1. 6-7), 
lasting a few seconds, (Tr. 14, 1. 15-19), during which time he 
detected an odor of alcohol coming from either the defendant or 
somewhere in or about his truck. "(W)here it came from, I have 
no idea." (Tr. 15, 1. 19. ) 
b. Simpson noticed nothing else about Defendant of an 
inculpatory nature. 
2. Sabin: 
a. Sabin watched Defendant pass his vehicle and strike 
the rear end of the grader driven by Simpson. (Tr. 23.) 
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b. Defendant was driving within the speed limit and 
was not operating his vehicle in an "unusual" nor "erratic 
manner". (Tr. 24, 1. 2-13.) 
c. Sabin remained at Defendant's driver's side window, 
until help came, for fifteen to twenty minutes. He did not smell 
the odor of alcohol nor did he notice anything else unusual about 
the Defendant, (Tr. 24, 1. 14-18; Tr. 25, 1. 2-6, 14-15, 23-24.) 
d. As mentioned, above, both drivers testified that 
Defendant had two bright, rear-mounted "headlights" shining in 
his face from each grader as he passed. (Tr. 18, 1. 12-13; Tr. 
20, 1. 20-23.) 
3. Caffrey: The officer's opinion that Defendant was 
impaired by alcohol was based solely on "(H) is driving activity 
leading to the accident . . . the odor of alcohol . . . and his 
statement to me that he had been drinking." (Tr. 34, 1. 17-19.) 
The pertinent totality of Caffrey's testimony on each point was: 
a. Driving pattern: Although he didn't see Defendant 
driving, he discerned from the accident the "driving activity" 
that had "obviously occurred." (Tr. 37, lines 1-3.) 
(By defense counsel, Mr. DeLand) 
Q. So you base that upon the fact that there was an 
accident and the manner in which it occurred? 
(By Officer Caffrey) 
A. That's correct. 
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Q. Have you investigated a lot of accidents in your 
career? 
• • • 
A. Probably over a thousand, 
• • • 
Q. How many drunk driving arrests do you figure you've 
made . . . just on (the 1,000) accident cases? 
A. Probably 20. 
• • * 
Q. Having no information other than what you've told 
us, you don't know as a matter of fact that this very type of 
accident has not occurred on previous occasions with perfectly 
sober drivers, do you? 
A. I don't know that, 
(Tr. 37, 1. 13 to Tr. 38, 1. 17). 
b. Odor: While Defendant was pinned behind the wheel, 
Caffrey stuck his head in the window and smelled the odor of 
alcohol. (Tr. 29.) 
c. Prior drinking: "(I) asked him if he'd been 
drinking . . . He answered in the affirmative." (Tr. 29, 1. 
15-18. ) 
Caffrey neither asked nor was he told by Defendant when 
he had been drinking or how much. Nor did Caffrey recall any-
thing abnormal about Defendant's speech, demeanor or other 
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physical indicators normally associated with impairment. There 
were no field tests requested due to Defendant's injuries. 
Caffrey never arrested Defendant. Furthermore, Caffrey 
never filled out a State DUI report form which is customary when 
investigating a DUI. (Tr. 39, 1. 16 to Tr. 40, 1. 6.) 
ARGUMENT 
THE EVIDENCE ADDUCED AT TRIAL WAS INSUFFICIENT 
TO SUPPORT A CONVICTION FOR DUI 
A conviction is not justified unless there is some 
basis in the evidence upon which a trier of fact could fairly and 
reasonably believe that the prosecution proved every essential 
element of the offense beyond a reasonable doubt. State v. 
Granato, 610 P.2d 1290 (Utah 1980.) 
In State v. Goodman, 91 Utah Adv. Rep. 3, September 9, 
1988, the Supreme Court discussed the standard of review in bench 
trials (footnotes omitted): 
When reviewing a bench trial for sufficiency 
of the evidence, we must sustain the trial 
court's judgment unless it is "against the 
clear weight of the evidence, or if the 
appellate court otherwise reaches a definite 
and firm conviction that a mistake has been 
made." State v. Walker, 743 P.2d 191, 193 
(Utah 1987)? Utah R. Civ. P. 52(a). As we 
explained in Walker, this standard accords 
"appropriate recognition of the relative 
deference owed multi-member panels as opposed 
to single-judge findings." Walker, 743 P.2d 
at 193. Under this less-deferential stan-
dard, the likelihood that a defendant's 
conviction will be reversed following a bench 
trial, as opposed to a jury trial, is in-
creased. The clear weight of the evidence 
standard does not, as the dissenting opinion 
-8-
suggests, require that the defendant present 
the more compelling evidence at trial. 
Instead, this standard requires that the 
clear weight of the evidence presented at 
trial not be contrary to the verdict. If the 
weight of the State's evidence does not 
support the verdict, where the defendant 
presents no case, the verdict still must be 
reversed. Even if the clear weight of the 
evidence supports the verdict, however, this 
court will reverse if it otherwise reaches a 
definite and firm conviction that a mistake 
has been made, thus providing the defendant 
an additional opportunity to obtain a rever-
sal . 
In Sandy City v. Thorsness, 115 Utah Adv. Rep. 28, 29, 
August 18, 1989, this Court reversed a DUI conviction where the 
officer's suspicion for the stop was based on a driving pattern 
which was "equally indicative of innocent behavior." 
Driving a vehicle in violation of traffic laws in one 
or more particulars, even negligently or recklessly, resulting in 
an accident, even where there is evidence of the odor of alcohol 
on the defendant's breath "does not relevantly tend to prove that 
the driver was under the influence of intoxicating liquor." 
State v. Johnson, 287 P. 909 (Utah 1930), overruled on other 
grounds, State v. Crank, 142 P.2d 178 (Utah 1943). 
The elements of the crime of DUI as set forth in 
41-6-44, U.C.A., adopted by Park City Ordinance 83-14, in perti-
nent part are: 
1. Operation of a vehicle (undisputed); 
2. While under the influence of alcohol to a degree 
which renders the person incapable of safely operating a vehicle. 
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Standing alone, the mere fact of a traffic accident 
does not offer relevant proof of alcohol impairment as a cause of 
unsafe driving. Indeed, accidents occur most frequently with 
sober drivers. By the officer's own testimony herein, only 2% 
(20 of 1,000) of the accidents he has investigated gave rise to a 
DUI arrest. He also admitted that he could not say that this 
accident was any more or less indicative of guilty versus inno-
cent driving activity. 
The only witness (Sabin) to Defendant's driving tes-
tified herein that Defendant was not speeding, weaving or other-
wise driving in an erratic or unusual manner. Further, the 
Defendant was faced with bright headlights shining into his 
vision from the rear of the graders he was attempting to pass at 
the time of the accident. 
Just as mere evidence of traffic accidents is not 
probative of unsafe, alcohol-impaired driving, the two remaining 
particularized facts the officer relied upon herein to fcwrm his 
opinion, i.e., odor of alcohol and prior drinking, have no 
probative value when distinguishing between innocent and culpable 
behavior. Indeed, those two facts only amount to one fact: 
prior drinking. It is not a crime to drink and drive. 
The officer never inquired of the Defendant as to the 
quantity of alcohol he had drunk nor the time interval between 
the consumption and the accident. The court cannot speculate 
that the Defendant drank enough to "render him incapable of 
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safely operating a vehicle." Without expert testimony to extrap-
olate the quantitative consumption to the time of driving, even 
knowing the time and amount would have been of no evidentiary 
merit. 
Since no witness offered evidence of impairment custom-
arily adduced in DUI trials such as slurred speech, poor balance, 
bloodshot eyes, specific admissions, inability to understand 
instructions, etc., no trier of fact could reasonably conclude 
beyond a reasonable doubt that this Defendant was impaired beyond 
legal limits. 
In a recent case from a state with a DUI statute 
identical to Utah's, the court reversed a DUI conviction agreeing 
with the defendant that there was no evidence from which a 
rational trier of fact could have concluded beyond a reasonable 
doubt that the defendant was under the influence of alcohol to 
the extent that he was a "less safe" driver. The only evidence 
indicting intoxication was the arresting officer'^ testimony that 
the defendant's eyes were red and glassy, and that he had an odor 
of alcohol on his breath. No field sobriety tests were per-
formed, and the officer admitted the defendant's speech was not 
slurred, he was not staggering, and there was nothing unusual or 
erratic about his driving. Clay v. State, 387 S.E.2d 644 (Ga. 
App. 1989.) The instant facts are virtually identical to Clay. 
The court below took the evidence in this case under 
advisement for six weeks before simply entering a verdict of 
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guilty without entering any findings. The Supreme Court has held 
that the verdict must therefore be set aside per Rule 52(a) of 
the Utah Rules of Civil Procedure. That holding, filed March 29, 
1989, in a DUI case articulated a strict standard. 
(T)he trial court did not evaluate or make 
findings regarding any of the evidence on 
intoxication . . . thereby effectively ending 
the trial before Defendant put on his own 
evidence on intoxication. 
(T)he content of rule 52(a)fs "clearly 
erroneous" standard imported from the 
federal rule, requires that if the findings 
(or the trial court's verdict in a criminal 
case) are against the clear weight of the 
evidence, or if the appellate court 
otherwise reaches a definite and firm 
conviction that a mistake has been made, 
the findings (or verdict) will be set 
aside. 
In the Interest of I., R.L., 105 Utah Adv. Rep. 8, 9, citing 
State v. Walker, supra, at 193. 
CONCLUSION 
Based upon the foregoing facts and arguments, this 
verdict must be reversed for the court's failure to enter find-
ings and for the reason that the verdict is against the clear 
weight of the evidence. 
DATED this \d- day of October, 1990. 
LONI rF. DeLAND 
Attorney for Defendant/Appellant 
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TUESDAY FEBRUARY 6, 1990 
12:56 PM 
PKP Case: 892000145 TC 
Traffic Court Case 
Judge: Maurice D. Jones 
NQ CDR # FOR THIS CASE 
Charges Bail 
Violation Date: 03/20/89 
1. DRIVING UNDER THE INFLUENCE OF ALCO/DRUG 41-6-44 600.00 
Plea: Not Guilty Finding/Judgment: Guilty - Bench 
2. DRIVERS LICENSE REVOCATION 41-2-28 300.00 
Plea: Not Guilty Finding/Judgment: Dismissed 
Proceedings 
04/05/89 Case filed on 04/05/89. 
ARR scheduled for 4/19/89 at 9:04 A in 
04/19/89 T-1,C-660/JONES/NH. MATTER STRIKEN NO RETURN 
FILE. 
ARR rescheduled to 4/26/89 at 9 
04/26/89 T-1,C-0145/JONES/NH. CT CONT TO 5/10-89 
ARR rescheduled to 5/10/89 at 9 
05/08/89 FILED-VERIFIED ENTRY OF APPEARANCE OF 
ARRN AND ENTRY OF NG PLEA AND REQUEST 
FILED-MOTION TO SUPRESS. 
FILED CONDITIONAL MOTION TO SURPLUSSAGE. 
room 1 with MDJ 
OF SERVICE IN 
04 A in room 1 with MDJ 
04 A in room 1 with MDJ 
COUNSEL, WAIVER 
FOR HEARING. 
OF FORMAL 
MO CRIM scheduled for 5/24/89 at 
ARR on 5/10/89 was cancelled 
05/11/89 MO CRIM on 5/24/89 was cancelled 
ARR scheduled for 5/24/89 at 
05/24/89 Mis Arr Judge Maurice D. Jones 
TAPE: 2 COUNT: 0319 
Deft present w/o counsel 
9:00 A in room 1 with MDJ 
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TERRY ATD DELAND, LONI ATP CHRISTIANSEN, 
Chrg: DR REVOCATION Plea: Not Guilty Find: 
TRL scheduled for 06/14/89 at 0910 A in room 1 with MDJ 
DEFT PWC LONI DELAND FOR ARRN. DEFT PLEAD NG ON BOTH COUNTS. 
CT SET TRIAL FOR JUNE 14, L989 AT 9:00 A.M. MOTION TO SUPRESS 
BRIEF ARGUMENTS. CT TOOK UNDERADVISEMENT. 
Began tracking Taken Under Advisement Review on 05/30/89 
MAILED TRIAL NOTICE. 
Mis Arr Judge Maurice D. Jones 
Deft not present 
ATD DELAND, LONI ATP CHRISTIANSEN, 
06/13/89 TRJ scheduled for 6/28/89 at 9:10 A in room 
TRL on 6/14/89 was cancelled 
06/14/89 TRL- scheduled for 7/ 5/89 at 9:10 A in room 1 with MDJ 
L. DELAND'S OFC CALLED INDICATING BENCH TRIAL. L. DELAND IN 
DISTRICT CT ON 6/28/89. CLERK SET TRIAL FOR 7/5/89 AT 9:OO.M. 
06/27/89 TRJ on 6/28/89 was cancelled 
08/18/89 7/5/89 T-l,C-1419/JONES/NH. DEFT PWC LONI DELAND. CITY PRESENT & 
READY FOR TRIAL. CITY CALLED P.C. EMPLOYEE LARRY SIMPSON, SWORN 
TO TESTIFY.CITY CALLED MICHAEL SABIN, SWORN TO TESTIFY. CITY 
CALLED PCPD ROB CAFFREY, SWORN TO TESTIFY. EXH #1, #1A, #2, 
ADMITTED AND RECEIVED. (BLOOD KIT AND SEALED CONTAINER. ADMITTED 
TERRY 
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NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
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PICKENS, MICHAEL L 
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TUESDAY FEBRUARY 6, 1990 
12:56 PM 
PKP Case: 892000145 TC 
Traffic Court Case 
/18V89.AND RECEIVED. TRIAL HEAD ON 7/5/89 
COURT TOOK UNDERADVISEMENT. 
8/16/89 COURT FOUND DEFT GUILTY AS CHARGED. 
CLERK ADVISED L. DELANDS' CLERK OF AP&P REFERRAL, FOR PS I RPT. 
SNT SET FOR 10/4/89 AT 9 A.M. 
SNT scheduled for 10/ 4/89 at 9:03 A in room 1 with MDJ 
Ended tracking of Taken Under Advisement 
SNT rescheduled to 10/11/89 at 9:03 A in room 1 with MDJ 
ASKED TO CONT SNT UNTIL 11/15/89., UNABLE 
09/21/89 
09/28/89 
11/14/89 
11/20/89 
J. FURNER, AP&P OFC, 
TO HAVE PSI READY. 
SNT rescheduled to 11/15/89 at 
SNT rescheduled to 11/15/89 at 
12/04/89 
01/26/90 
01/30/90 
02/01/90 
02/06/90 
9:03 A in room 1 with MDJ 
9:02 A in room 1 with MDJ 
SNT rescheduled to 11/15/89 at 9:03 A in room 1 with MDJ 
T-l,C-1452/JONES/NH. DEFT PWC LONI DELAND FOR SENT. SENT OF THIS 
CT.60 DAYS IN JAIL ALL BUT 2 DAYS SUSPENDED UPON THE FOLLOWING 
CONDITIONS: DEFT PAYS FF OF 750., COMPLETE ALL REQUIREMENTS BY 
AP&P, 6 MO PROBATION., DEFT TO COMPLETE 48 COMMUNITY SERVICE IN 
LIEU OF JAIL. FINE STAY 60 DAYS 1/20/90. PROB STAY 5/20/90 
FILED NOTICE OF APPEAL/NH 
FILED ORDER/NH 
REQUEST FOR TRANSCRIPT/NH 
FILED DESIGNATION OF RECORD/NH 
Began tracking Fine Stay Review on 01/20/90 
Began tracking Probation (Court) Review on 05/20/90 
MAILED NOTICE OF APPEAL TO APPELLATE COURT 
Fine Stay Review date changed to 01/01/90 
11/20/NH FILED ORDER 
12/8/89/NH FILED AMENDED DESIGNATION OF RECORD AND ORDER AND 
AMENDED NOTICE OF APPEAR 
Fine Stay Review date changed to 02/25/90 
02-2-90 LETTER FROM UTAH COURT OF APPEALS RE: TRANSCRIPT FILING 
FILED TRANSCRIPT 
MAILED CERTIFIED TO UTAH COURT OF APPEALS-COMPLETE FILE 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
NLH 
Accounting Summary 
Citation Amount: 
Additional Case Data 
900.00 
Fine Summary 
Fine: $750.00 
Jail: 60 
Community Service: 48 
Suspended: 
Suspended: 58 
Personal Description 
Sex: M DOB: 06/24/51 
Dr. Lie. No.: 008887985 State: UT Expires: 
P. O. BOX 1480 
PARK CITY, UTAH 8 4 0 6 0 
PHONE (801) 649-9321 
August 16 , 1989 
RECEDED 
AUG 171383 
Loni F. DeLand 
McRAE & DeLAND 
132 South 600 East 
Salt Lake City, Utah 84102 
Re: Park City vs. Michael Pickens 
Dear Loni: 
Please be advised that Judge Jones has found Michael Pickens 
guilty of Driving While Under the Influence of Alcohol, He asked 
me to notify you of his decision. 
Please contact Nancy Hilton, Park City Circuit Court Clerk, 
at 649-7462 to arrange for a date for sentencing. 
truly yours, 
TLC/gk 
cct Circuit Court Clerk 
Christiansen 
10 
11 
12 
1
 1989? 
2
 A I was employed for Park City Municipal on Public Works, 
3
 Road Department• 
4
 Q And were your duties to plow snow at that time? 
5
 A Yeah. 
6
 Q Calling your attention to January 29th, 1989, at 
7
 approximately 9:45 p.m., were you working? 
8
 A Yes. 
^ I Q And do you recall where you were at that time? 
A I was down on road, just this side of Ridgeview, there 
by where that sign is for Information Center. 
Q Okay. Is that Highway 224? 
13
 A Yes. 
14
 Q And were you plowing snow at the time? 
15
 A No, sir. 
16
 Q What were you doing? 
1? A I was enroute going down to Ridgeview to remove some 
18 snow down there in that area. 
19 Q Okay. What were the road conditions like on Highway 
20 224 as you were proceeding down to the Ridgeview area? 
21 A They were bare. 
22 Q And did anything catch your attention as you were 
23 traveling to the Ridgeview subdivision? Did anything happen 
24 at that time? 
25 A We had an accident down there, but—• 
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1
 Q Okay. And will you describe how that accident 
2
 occurred? 
3
 A I was traveling down the road, and I felt a nudge on 
4
 the machine and turned and looked back, and I saw a pickup 
5
 sitting in the road, with the front end all mashed in. And 
6
 at that time, why, I stopped and run back. 
7
 Q Okay. And what did you do when you ran back? 
8
 A I went up to the pickup and the driver had his head 
9
 I agin the window, and when I went up to it, why, he picked his 
head up and rolled the window downc I asked him at that time 
how bad he was hurt, or if he was okay, or you know, nature of 
12
 what he had, trying to find out his condition. 
13
 Q Okay. 
14
 I A And then I had the flashlight in my hand and I shined 
the flashlight in and I asked him if he was pinned, and he moved 
his legs and he said no, he wasn't pinned in. So, I just told 
17
 him to sit there and be quiet, if possible, don't move, I'd 
18
 get an officer and people there to help. * 
19
 So, we called an officer and he said he was on his way 
20
 when we called, and—or that was his response when I called, he 
21
 said, I'm on my way. 
22 Q And a p p r o x i m a t e l y what t i m e d i d you f e e l t h e nudge 
2 3
 t o t h e back of y o u r e q u i p m e n t ? 
2 4
 J A What t i m e was t h a t ? 
Q Yes . 
ASSOCIATED PROFESSIONAL REPORTERS 
10 WEST BROADWAY, SUITE 200 7 
SALT LAKE CITY, UTAH 84101 
15 
16 
25 
1
 A It was about 9:00 something, I—without notes, I 
2
 couldn't recall, exact. 
3
 Q It was after 9:00 p.m.? And was it dark at the time— 
4
 A Dark. 
5
 Q —of the accident? 
6
 A Yes, it was dark. 
7
 Q Did you have any lights on your equipment? 
8
 A Yes. 
Q And lights on the rear of the equipment, as well? 
10
 A Yeah. 
11
 Q What type of equipment were you driving? 
12
 A Driving a grader, road patrol. 
13
 Q Where were the lights located on the back of the grader? 
14
 I A There were two white lights and the tail light. 
Q Where this accident occurred, is that within the 
limits of Park City, Summit County, Utah? If you know. 
17
 A In relation to Park City and Summit County? 
18
 Q It is in Park City? 
19
 A Yes. I imagine it would be, if Ridgeview is, isn't it? 
2° Q Okay. When you went back and saw the driver with his 
21
 head against the window, were you able to see him physically? 
22
 A Yeah. 
2 3
 J Q And i s t he d r i v e r p r e s e n t today in the courtroom? 
A I s wha t , now? 
Q I s t h e d r i v e r of t h a t p ickup t ruck t h a t you saw t h e 
15 
16 
24 
25 
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smashed front end, is he present today in the courtroom? 
1 A 
Q 
A 
Q 
about his 
after the 
A 
I would say it was the gentleman sitting over there. 
The man in the sweater or the coat? 
Sweater. 
MR. DeLAND: Stipulate. 
MR. CHRISTIANSEN: Thank you, Counsel. 
(By Mr. Christiansen) Did you make any observations 
condition physically, at the time that you saw him 
accident? 
He had a rag up to his nose, had a nosebleed, and he 
told me that his right leg hurt. I was hurrying to try to get 
some help 
so that's 
nosebleed 
Q 
A 
Q 
anyway, try to get, you know, things going, and 
all that he told me, that his leg hurt and he had a 
. 
Okay. How long until an officer arrived? 
Seemed like just a matter of minutes. 
Okay. And did you advise the officer anything when the 
officer arrived? 
A Yes. I told him I detected alcohol and requested there 
be a blood alcohol. 
MR. CHRISTIANSEN: That's all I have, your Honor. 
THE COURT: Mr. DeLand, do you have any questions for 
the witness? 
MR. DeLAND: Yes, your Honor. 
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1
 ' CROSS-EXAMINATION 
2
 I BY MR, DeLAND: 
3
 Q Mr. Simpson, you're how old? 
4
 A Sir? 
5
 Q How old are you? 
6
 I A Sixty-one, in about two weeks. 
Q How long have you worked for Park City driving the 
grader? 
A How long have I worked for them? 
Q How long have you? 
A Past six years. 
Q You said you were—after the accident/ you were in kind 
of a hurry to get somewhere; was that to get to where your job 
was to plow? 
A I was what? 
Q Did you say you were in a hurry? After the accident, 
17
 J you were in a hurry to get where you were going? 
18
 i A No, sir. I didn't say that. I said I was in a hurry 
19
 I to get some help for the gentleman that was in the accident. 
Q I see. I misunderstood you. 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
20 
21
 Were there other witnesses in your grader with you? 
22 
23 
25 
A No, sir. 
Q But there was another grader; is that right? 
24
 A There was another loader behind me. 
Q All right. Similar-sized vehicle? 
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1
 A Yes. Not in length, but in height. 
2
 Q All right. How tall is your vehicle? 
3 A How tall is what? 
4
 Q How tall is that grader you were driving that night? 
5
 A I'd say possibly eight feet, to the top of the cab. 
6
 Q Much larger than a standard automobile? 
7
 A Much higher than standard, yes. 
8
 Q Okay. And where are the lights on that, on the vehicle 
9
 I that you were driving? 
A Where are the lights? 
Q Yeah. Where are they on the back of the vehicle? 
12
 A Back of the vehicle? 
13
 Q Yes. 
14
 A Right up on the top part of where the engine is. 
15
 Q What— 
16
 A Would probably be sit feet up in the air. 
*
7
 Q Okay. 
18 A Two white ones and tail. 
19 Q All right. And right behind you was the loader; is 
20
 that what you called it? 
21
 A Yes. 
22 Q A H right. And you were more or less in tandem, you 
23 were headed the same direction? 
24 A Yes. 
25 Q Do you recall about what your speed was at that time? 
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A I was in about f i f t h or s ix th gear, and I can't t e l l 
you how f a s t that goes in that , because there 's no way of 
t e l l i n g . 
Q 
right? 
A 
Q 
because 
A 
Q 
All right. Does about 20 miles an hour sound about 
I'd say somewhere in that neighborhood. 
Okay. You said the roads were bare, there was—that's 
they had been cleared; is that right? 
Yes. 
But there was snow, and a lot of it, around these 
parts, wasn't there? 
A 
nothing 
Q 
earlier' 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
There was snow around, but the roadway, there was 
on it. 
All right. Were you the person that cleared the road, 
? 
Did I clean it? 
Yes. 
No, sir. State Highway. 
Who did? 
State Highway. 
I see. Even though it's in Park City? 
Yes, sir. 
Now, you indicated that my client, when you came up 
said that he was not pinned? 
A He what? 
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1 0 He t o l d you he Wd-, not p inned in t h e t ruck? 
2 A Yes . 
3
 si But you asked him if IK ,;as; .is that right? 
* A Yes. 
5
 Q Why did you ask him that? 
6
 A For the simple reason is wjth these small pickups and 
7
 accidents and stuff that I have saw, it's not unusua] for 
8
 I somebody s be pinned with their feet in between the—between 
Q 
| your c. •-("< nid fire wall pushing up and stuff 
like this. 
Q Are you aware of other motor vehicle accidents 
involving the;? typo, of equipment you were? drivi ng? 
A I don *' understand your question. 
Q " cold us that you have observed smaller pickups 
or vehicles like them in previous accidents; is that right? 
Is that what you said? 
17
 | A Yeah. 
*
B
 I Q And I'm asking you if you had observed any previous 
19
 I accidents in—with one of these types of vehicles, and a grader, 
the type of equipment you were driving that night? 
A No, sir. 
10 
11 
12 
13 
14 
15 
16 
20 
21 
22
 Q Never seen one before? 
23 
24 
25 
A No. 
Q Now, all you said to my client, you had the brief 
discussion where you asked nun n he was pinned in the truck and 
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1
 he said he was not, then you called for help; is that right? 
A Well, I—I talked to him and he said he had a nosebleed 
3
 and stuff, but— 
4
 Q Okay. Did he say all that at first? 
5
 A Huh? 
* Q How many conversations did you have with him? 
7
 J A Only the one that I recall. 
Q All right. So, you went up and you said, are you 
pinned in the truck and he said no; is that right? 
10
 I A Yeah. 
Q So far. And he told you that his right leg hurt— 
A Yeah. 
Q All right. Was there anything else that he said or 
14
 that you said? 
15
 A Other than I told him to sit there and be quiet, donft 
16
 move any more than possible, and then—I mean, this all happened 
17
 within a matter of just— 
18
 Q Seconds? 
19
 A —seconds, yeah, 
20 Q
 A n right. So that's all been the time you had to talk 
21
 to him, you were trying to get the police there? 
22 A Yeah. 
23 Q Dur ing t h o s e few s e c o n d s , y o u ' v e i n d i c a t e d t h a t he had 
2 4
 a rag over his nose, or— 
2 5
 A Yeah. 
11 
12 
13 
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Q Demonstrate how he did that, will you? Did he have rit 
2
 . ID both hands, or the rag over there? 
A Well, he was sitting in his seat and he had it In his 
hand and J- h«j WJ I wipinq his nose with i \ , but what—no, not 
exactly, no. 
Q gnu. Did you— 
A I used that as a gesture^ buf not— 
Q I see. 
A — m it sppc I t i r , no» 
C Did you stick your head in the truck to look around 
-•- or i there? 
A Yes. 
Q Did you see anything unusual? 
A No. Other than the da-1- was pretty well broke up. 
Q I see. I take it you don't really know, do you, 
whether the odor of alcohol that you smelled came from somewhere 
else inside the truck or whether it was my client? 
A Like I said, when he rolled the window down, I could 
detect the smell of alcohol; where it came from, I have no 
idea. 
MR, DeLAND: Thank you. 
MFo, CHRISTIANSEN: No further redirect. 
May this witness be excused, your Honor? 
THE COURT: Any objection, Mr. DeLand? 
MR. DeLAND: No, your Honor. 
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 THE COURT: Thank you, sir. If youfd like to, you may 
2
 leave. 
3
 I MR. CHRISTIANSEN: Call Michael Sabin. 
THE COURT: Be* seated right up here, please. You've 
5
 already been sworn. 
6
 I MR. SABIN: Yeah. 
MICHAEL SABIN, 
8
 called as a witness by and on behalf of the City in this matter, 
9
 I after having been previously duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. CHRISTIANSEN: 
7 
Q State your full name, please. 
14
 I A Michael James Sabin. 
15
 I Q And Mr. Sabin, where do you live? 
16
 I A Red Pine, Park West, 
*
7
 I Q And calling your attention to the date of January 29, 
1989, just approximately 9:45 p.m., do you recall where you were? 
19
 I A Yeah. I was in the front-end loader heading out 
2° towards the Top Stop and Rattison. 
21
 Q Okay. And where are you employed? 
22
 A At the moment? 
23
 I Q At that time, January 29th. 
A For Park City Public Works. 
Q And where were you doing at that time? 
24 
25 
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• at towards Ridgeview to do some clean-up out there. 
*j Aria vvexe you riding in tandem with anyone else at the 
.- me? 
4
 I -aMar was ahead of me in the grader a lit he time. 
5
 neie were yoi heading? 
6
 Both pf n« were r.tauinq mui to the Ridgeview area to 
7
 do some snow rle^ r-- >:p , 
8
 | Q And i, recall which roadway you were traveling on9 
•.'A I'm not sure oi the highway J unit I t*i « It--the road that 
we were i-ri was going out of town here, out of Park City, past— 
11
 I MR. DeLANP' W* " i J stipulate to the location alleged. 
12
 MR. CHRISTIANSEN: Thank you. 
13
 I THE: COURT: Thank you. ivci, 
Q (By Mr. Christianser \na as you were traveling on 
Lb
 j ii.cnway 224 towards Ridgeview Subdivision, did you observe any 
vehicles pass your front-end loader? " 
A Yeah. I seen a—it was a Nissan pickup, four-wheel 
drive, crew cab, pass me, and at the time that he passed me, there 
was a string of ski traffic that was behind him, coming out of 
town. 
21
 I Q And what's the next thing that you recall happening 
2:
 : after this vehicle passed you? 
2*5 I A After the vehicle passed me, I was watching my rear 
24
 j view mirror, 3 was t" the far side of the ro.ui, letting the 
traffic go by. I heard a noise, which brougnt m> attention back 
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1
 to the front of my vehicle, and I seen the pickup rebound off 
2
 the grader and come to a stop in the highway, along with some 
3
 parts and stuff. 
4
 Q Okay. How far were you behind the road grader that 
5
 Mr. Simpson was driving at the time that the small pickup 
6
 crashed into the rear-end of the grader? 
7
 A I'd say about a hundred yards or so. 
8
 Q And did you observe whether or not the grader had any 
9
 ,| lights on the rear end? 
A Yesir it did, 
11
 Q And what observations did you make? 
12
 A It had two white, bright headlights on the back, 
13
 J along with the brake lights. 
Q Okay. And how far was the small pickup truck in front 
. of you at the time you observed it rebound off of the grader? 
*
6
 A About a hundred yards. 
17
 Q What action did you take as a result of making that 
18 observation? 
19
 A I immediately pulled my piece of equipment over to the 
20 far side of the road so as not to obstruct traffic and went up 
21
 to the defendant's vehicle, to see if he was still alive or 
22
 what the situation was. At this time, LaMar had also gotten 
2 3
 out of his grader, and both of us were at the vehicle at the 
2 4
 J time, and the defendant was bleeding inside, from lacerations on 
his finger, and I think around his face. 
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C Okay. When you refer — •h< defendant, are you 
r e f e r r i r) g I: o Mi M i c 1 i a e • .1 P i c k t
 :, i \ i g a s C o ui i s e J t a b 1 e i n 
t h e s w e a t e r ? 
A 5£es. I am. 
0 Ai id was there anyone else in his vehicle at the time? 
A No • The re wa sn ' t. •' -• ; •-•'.' - •- • <"• 
I,' A n d w a s •,» ** «-«-',-•.*,' *• s i t t i n e , - l he vehicle? 
A In the driver's seat. 
Q Any other observations you made about his physical 
conditJ cm other thai i those that you ve described? 
A At the time that me and LaMar had gotten out of our 
pieces of equipment and were rendering assistance, he was kinda 
dazed from the impact, I suspect, and was trying to like get 
out of lis vehicle and we were trying to keep him in his 
vehicle at the t :i me, because there was--the traffic that was 
behind him that was still coming out of town and they were 
passing his vehicle, which was in the—the right lane, going out 
of town. 
Q Anything else you did at the scene of the accident? 
A Directed traffic and tried to keep him from moving in 
the vehicle, because we didn't really know how badly he was 
hurt, and LaMar radioed for the Park City Police for assistance. 
v How' 1 c i lg tin t I ] the police arrived? 
A I'd say two-and-a-half, three minutes at the most. 
MR. CHRISTIANSEN: That's all I have of this witness. 
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1
 I THE COURT: Mr. DeLand? 
2
 MR. De>LAND: Thank you, your Honor. 
3
 CROSS-EXAMINATION 
4
 BY MR. DeLAND; 
5
 Q Is your—is the equipment you were driving, this loader, 
* is it taller or shorter than the vehicle that was in front of 
7
 you, and by that, I mean the grader? 
8
 A I'd say it's about the same height. 
9
 Q Okay. About eight feet? 
1° A I'd say it was a little taller than that. 
11 Q Okay. 
12 A From the top of the cab to the ground. 
13 Q All right. And you have lights on the back of your 
14 vehicle as well, I take it? 
15 A Yes. 
16 Q And where are they located? 
17 J A Directly on the back, as with the grader. 
Q All right. Same configuration of lights as the grader? 
A I believe so. 
Q All right. You characterized two of the lights on the 
back of the grader as being like headlights; does that mean 
that they were—had a clear lens and the beam could shoot out? 
A Yes, I did. 
Q That is, I take it, because of the type of work that 
graders and loaders do, when they get where they're going; is 
18 
19 
20 
21 
22 
23 
24 
25 
ASSOCIATED PROFESSIONAL REPORTERS 
10 WEST BROADWAY, SUITE 200 2 0 
SALT LAKE CITY, UTAH 84101 
9 
10 
11 
12 
13 
14 
Q All right. How long did it take you to pull off the • 
road and stop, do you know? 
A A couple of seconds. 
Q H•, : . * seconds, 1 take it you 
stopped, you jumped , <. .;• :, you n n tc help; is that right? 
6
 A Uh huh. 
Q Where was the vehicle :* "elation to the piece of 
8
 J equipment that you were driving, at the time that you stopped? 
A S ?y I»'I, /n yards aheau of me. 
0 And you went—you went all trie way up there? And where 
was the grader in relation tr th.. ' ohicle? 
A Say ?0, 2 5 feet - . c • .- ahead of where the vehicle 
was resting. 
' see. Whc- you say the vehicle rebounded, describe 
15
 J what you mean bxr th.* 
16
 I A The impact, whir, he hit the grader, caused the truck 
*' I to like bo . - - ecause he was going fast enough that 
18
 I when he hit it, you know, the impact caused him to rebound off 
19
 | the back of it. 
20
 1 Q All right. 
21
 I A Like about four feet or so. 
2 2
 J Q s- the tiuck wasn't going anywhere after it hit the 
grader— 
A No. 
Q — i s that what you're saying? 
23 
24 
25 
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A It was—it was pretty well damaged. 
Q All right. When you observed the pickup truck pass 
you, did you observe anything unusual about the way the vehicle 
was being operated? 
A No, I didn't. 
Q Did it appear to you that the operator had the vehicle 
within the speed limit? 
A At the time, it appeared so. 
Q Okay. You didn't see any problems with the equipment 
on the pickup truck? 
A None that I can recall. 
Q No weaving, other erratic driving? 
A No. 
Q And you didn't notice anything else unusual about the 
5
 I driver when you came up? 
16
 I A After the incident? 
17 Q Yes. 
A No, I didn't, outside that he was bleeding. 
Q All right. How long were you standing there, or let 
me rephrase that. I take it when you made these observations 
21
 after the accident, you were standing close enough to see Mr. 
22
 I Pickens? 
A Yeah. I was—we were like kinda physically trying to 
keep him in his vehicle at the time because traffic was passing 
and he was discoherent (sic) and was like trying to get out a 
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1
 couple times* 
2
 Q All right. And so you were right there at the 
3 driver's window? 
4 A Yeah. 
5
 Q For how long? 
6
 A Fifteen, 20 minutes. 
7
 Q All right. And Mr. Simpson, he went to call for help; 
8 is that right? 
9
 I A Yeah. 
MR. DeLAND: Thank you. That's all. 
11 MR. CHRISTIANSEN: Just one other question. 
12
 REDIRECT EXAMINATION 
13
 BY MR. CHRISTIANSEN: 
14 Q While you were standing outside of the defendant's 
15 vehicle, did you smell anything? 
16 MR. DeLAND: Objection. That's— 
17 THE COURT: Sustained. 
18 Q (By Mr. Christiansen) Did you make any other 
19 observations? 
20 MR. DeLAND: Asked and answered. Objection. By both 
21 of us. 
22 THE COURT: He may answer i f t h e r e was a n y t h i n g e l s e . 
23 THE WITNESS: O u t s i d e of h i s b e i n g i n what I would say 
24
 W as shock from t h e a c c i d e n t , I d i d n ' t n o t i c e a n y t h i n g . 
25 MR. CHRISTIANSEN: T h a t ' s a l l I h a v e . May t h i s — do you 
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1 speak with the defendant at the scene? 
2
 I A I did. 
3 
4 
5 
6 
7 
8 
9 
10 
11 
Q And who was present? 
A Well, there were numerous EMTs at the scene, and LaMar 
Simpson was also the driver of the snowplow that was there; in 
 J fact, he walked up to me and said that he had smelled alcohol 
and—coming from inside the truck there. 
Q Okay. And so the conversation that you had with the 
defendant was at the scene, where the defendant was in the car, 
or the truck? 
A That's correct, yes. 
16 
12
 I Q And what was said and by whom? 
13 !
 A At that point, after he told me that, I walked up and 
14
 I stuck my head through the broken window there and I smelled 
^ ' alcohol coming from his person, and I asked him if he'd been 
drinking. 
*
7
 I Q And what was the defendant's response? 
*
8 j
 A He answered in the affirmative, that he had been 
19
 drinking. 
2° Q Then what Occurred? 
21
 J A I basically directed traffic while he was being 
removed from the vehicle, and he was transported to Holy Cross 
Clinic here in Park City for treatment, further treatment. And 
I stood by and after the vehicle was removed from the scene by 
wrecker, I went to Holy Cross Clinic. 
22 
23 
24 
25 
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 Q Okay. And was the defendant at the Holy Cross Clinic 
2
 when you arrived? 
3
 A He was. 
4
 Q And what did you do when you arrived at the Holy Cross 
5
 Clinic? 
6
 A I spoke with the doctor about the apparent extent of 
7
 his injuries, and then went into the back where he was laying in 
8
 the back, being attended to. 
9
 I Q And what injuries were you able to ascertain that the 
defendant had sustained? 
A It appeared to be neck injury. Also, he had a lacera-
tion on his knee, fairly severe. Don't—I believe it was his 
right knee, I'm not positive on that, and I don't recall what 
14
 other injuries he had. 
1® Q Okay. And what occurred when you went to where the 
16
 defendant was at the Holy Cross Clinic? 
1' A At that point, I advised him that I was investigating 
*
8
 a DUI and would he volunteer to have his blood drawn in that 
19
 regard. And I also advised him that what the result of—if the 
20
 blood came back greater than a .08, that he could possibly lose 
21
 his license or privilege to operate a motor vehicle for a period 
2 2
 of three months. 
2 3
 Q And what was the defendant's response? 
24
 J A He thought that he would, but he wanted to call his 
attorney. 
10 
11 
12 
13 
25 
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1
 Q And did you allow him to do so? 
2
 A I d id . 
3
 Q And did he speak with his attorney? 
* A Yes. The next thing I knew, he was handing me the 
5
 J phone, telling me that his attorney would like to speak with 
me. 
Q And do you recall who you spoke to? 
8
 A It was Loni DeLand. 
9
 I Q And then what occurred? 
A Loni DeLand asked me what was going on, I advised him 
11
 that this person, Michael Pickens, was in an accident with 
12
 injury and that we were at Holy Cross and that I was requesting 
13
 him or asking him if he would volunteer to give his blood and 
14
 Mr. DeLand asked me if he was under arrest, I advised him no, 
15
 that I was not going to arrest him, due to the fact of the 
16
 I extent of his injuries. And Mr. DeLand stated, well, in that 
case, I'll advise him to give the blood. 
Q Okay. And after your conversation with Mr. DeLand, 
did the defendant agree to submit to having his blood drawn 
20
 for an alcohol bood sample? 
21 A He did. He signed the volunteer waiver or statement 
22
 that comes with the blood test, which is—• 
23 Q Were you present when that blood was withdrawn? 
24
 A Yes. I was. 
2 5
 Q And where did t h a t occur? 
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18 
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1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
A 
Q 
A 
Q 
A 
Q 
A 
evidence 
Q 
At Holy Cross Clinic. 
And did you request someone to withdraw the blood? 
I did. 
And who was that? 
Margie Offret. 
Did you do anything else at the Holy Cross Hospital? 
I took possession of the blood kit and placed that into 
at the Park City Police Department. 
I'll show you what's been marked as City's Exhibit No. 
1 and can you identify that? 
A 
You may need to open it up. 
Yes. 
Yes. This appears to be the blood—this is the blood 
kit I placed in evidence. 
Q 
A 
And how can you recognize it, Officer Caffrey? 
Through the officer's report on the—and the chain 
of possession report on the outside and where I signed it. 
date and 
Q 
A 
witness 
time. 
Okay. And what time was the blood withdrawn? 
At 11:00 p.m., the 29th of January. 
MR. CHRISTIANSEN: May the record reflect that the 
has withdrawn from a cardboard container, a styrofoam 
type container that is sealed? 
May that, your Honor, be on the record, that it is a 
sealed container? 
ASSOCIATED PROFESSIONAL REPORTERS 
10 WEST BROADWAY, SUITE 200 3 2 
SALT LAKE CITY, UTAH 84101 
1
 [ Department. 
2
 ' Q And do you recall when you did that? 
3
 A That would be probably early morning hours of the 30th 
4
 of January. 
5
 Q And was the Exhibits No. 1 and 1-A in your possession 
6
 at all times until you placed them into the Park City evidence 
7
 room? 
8
 A It was. 
® I Q Did you make a determination in your own mind whether 
Mr. Pickens was under the influence of alcohol on January 29, 10 
11
 1989? 
12 
13 
A I did. 
Q And what is that opinion based on? 
14
 I A That he was intoxicated. 
*5 I Q And what is the opinion that he was intoxicated based 
16 
1? 
on? 
A Based on his driving activity leading to the accident 
18
 I he was involved in, as well as the odor of alcohol I smelled, 
19
 his statement to me that he had been drinking. 
20 Q Did you have the defendant perform any field sobriety 
21
 tests? 
22
 A No, I didn't. 
23 J Q And what was the basis for not having him perform any 
field sobriety tests? 
A The extent of his injuries he incurred in the accident 
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25 
of alcohol that you smelled, as well as the driving activity 
2 
1
 that had obviously occurred; is that right? 
A That's correct. 
4 
10 
11 
12 
13 
17 
Q And of course, you didn't see the driving activity 
5
 itself, is that right? 
A Well, I saw the result of the activity. 
Q Right. Eut you didn't see him actually driving? 
8
 I A I saw him behind the wheel. 
9 Q Yeah. I'm—I understand that; but you didn't see him 
operating the vehicle in—you didn't see any driving activity 
as you put it? 
A No. 
Q So, you base that upon the fact that there was an 
14
 I accident and the manner in which it occurred? 
15
 I A That's correct. 
16 Q Have you investigated a lot of accidents in your 
career? 
18
 A I have. 
19
 Q Can you estimate how many? 
20
 A Probably over a thousand. 
21 Q All right. And it's true, is it not, that the majority 
22
 of accidents that you, or any other police officer investigates, 
23
 do not involve an intoxicated driver? 
24
 A That many or most? What was your words? 
25
 THE COURT: Majority. 
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 I Q (By Mr. DeLand) The majority* 
2
 ' A I'd say that's probably true, yeah. 
3
 Q How many drunk driving arrests do you figure you've 
4
 made as a result of your investigations during your five years? 
5
 Just on accident cases. 
6
 I A Probably 20. 
Q I take it that this is an accident if there was no 
8
 alcohol involved, could it have also happened the way it happened; 
9
 j isn't that fair? 
A No, I'm not sure. 
Q I said it could have. 
1
^ j A Possibly. 
13
 I Q Having—having no information other than what you've 
14
 told us, you don't know as a matter of fact that this very type 
15
 I of accident has not occurred on previous occasions with perfectly 
16
 sober drivers, do you? 
17
 I A I don"t know that. 
Q When you spoke with Mr. Simpson, had you—the first 
10 
11 
18 
19
 time, had you already spoken to my client? 
20 
22 
24 
A No, I hadn't. 
21
 Q So when you went up and Mr. Simpson told you that he 
smelled alcohol, you had not already been up to the car, 
23
 yourself? 
A I hadn't stuck my head in and spoke with him, no. I 
25
 I hadn't. I had been at the scene of the car and was outside of 
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11 
12 
the vehicle, that's correct. 
2
 Q But you had spoken to him; is that right? 
3
 A Had spoken to who? 
4
 Q To my client? 
5
 A Not at that point, no. 
6
 Q All right. When you say you were at the scene of the 
' car, can you tell me how close you were to the window? 
8
 A I was just outside the window. The EMTs were working 
9
 J to give him medical aid. 
Q All right. And you've indicated in your reports 
that in the conversation with me that you referred to earlier, 
you indicated that aside from the injuries and the trauma, that 
13
 my client was acting normally and talking normally, didn't you? 
14
 J A I don't remember saying that. 
Q Do you have a memory of it? 
A Yes. I don't recall that he was particularly slurring 
*
7
 his speech. 
I8 I Q In fact, you didn't put anything about that in the 
report, did you? 
A No, I didn't. 
21 I Q That—that is your customary manner of report writing, 
22
 is it not, when you investigate one of these, if you observe 
23
 J such an indicator, you would put it down, wouldn't you? 
A Well, you must understand that I did not fill out a 
DUI report form, and which specifically asks for things such as 
15 
16 
19 
20 
24 
25 
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1
 that. 
2
 Q All right. So, can you answer my question now? Is it 
3
 customary that you would normally note such indicators? 
4
 A If I was filling out a DUI report form, absolutely. 
5
 Q You knew, of course, when you asked, when you spoke to 
6
 him that you were investigating a DUI; is that right? 
7
 A After I smelled alcohol, yes. 
8
 MR. DeLAND: That's all, your Honor. 
9
 J MR. CHRISTIANSEN: I have nothing further. 
THE COURT: I just have one question. Officer, do 
^
1
 you know or do you have a record of the time you were dispatched 
1 2
 J to this accident? Do you know the—is there a record of your 
dispatch to the scene of the accident as to the time of day? 
THE WITNESS: Yes, your Honor, there is a log. 
THE COURT: There is a log. 
!6 THE WITNESS: I indicated on the report what—'the times 
17
 I had gotten from dispatch and I—I was dispatched at 9:51 p.m. 
18
 a n d „ 
19 MR. CHRISTIANSEN: Nothing further from this witness. 
20 call Margie Offret. 
21 THE COURT: Mr. DeLand, do you have any? 
^ MR. DeLAND: No, your Honor. 
23 THE COURT: Thank you, sir. 
24
 Take the witness stand, Ms. Offret, please. 
25 * 
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